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Timeline

July:26, 1990'— President George H.\W. Bush
signs the Americans with Disabilities' Act off 1990

June 22, 1999 — S.Ct. issues'Sutton trilegy
January 8, 2002 — S.Ct. [ssues decision: in loyota

September. 25, 2008 — President George \W.
Bushi signs the ADA Amendments Act of 2008

January 1, 2009 — effective date off ADA
Amendments Act




Congressional Findings

When it passed the ADA, Congress intended! the
law ter be construed broadly

Physical and mental disabilities in nerway.
diminish a person’s rght to fully: participate in all
dSPects of society.

ADA definition off “disability”™ was based on
Section 504" and construed broadly

S.Ct. decisions in Sutten and lioyota are too
narrow

EEOC definition ofi “substantially - limits™a
“significantly’ restricted™ IS too narrow




Statutoery: Purpose

o restore the ADA'S broad protections

10 reject the S.Ct.'s view that “disability* should
be determined by the effects off mitigating
Measures

Ilo reject the SICt.'s holding that ADA reqguires a
“demanding standard™ for coverade and requires

that an iImpairment “severely: restrict™ a major
life activity.

T0 Instruct EEOC to revise its regulations
defining “substantially limits*



Major Changes

Spells out nen-exclusive list oft major life
activities

Incorporates major bodily functions; as
major life activities

LLowers the standard for “substantially
limits™

LLooks' at people priorto the use ofi
medication or prosthetics



Major Changes (continued)

EXpands Who IS covered under the
“regarded as ™ category

Llimits protectionsiunder the “regarded as”
Category.



Major Life Activities

ADAAA provides a very broad, non-exclusive list of conditions that
should always be considered major life activities:

Caring for oneselr Standing
Performing manual tasks Lifting

Seeing Bending
Hearing Speaking
Eating Breathing
Sleeping, Llearning
Walking Reading
Communicating Concentrating

Working Thinking



Major Life Activities (continued)

Also includes the operation oft major bodily.
functions, Including but not limited to:
Functions off the Immune system
Normal' cell growth

Digestive, bowel, bladder, neurological,
brain, respiratory, Ccirculatory, Endocring,
and' reproductive functions.



Major Life Activities (continued)

[Does not discuss activities such as:
Sexual relations
Driving
USIing a computer

LLikely' that these activities will continue to
be litigated.



Major Life Activities (continued)

Note: The U.S. House ofi Representatives
Committee onl Education and' l-abor Committee
Report states their belief that other major life
activities include:

Interacting withrethers

WHIting

Engaging in sexual activities

Drinking, chewing, swallowing

Reaching, and

Applying fine motor coordination



Major Life Activities (continued)

TThe ADAAA specifically:notesithat an
“impairment that substantially limits ene
major life activity: need not limit other major

ife activities In order to be considered a
disability.



Substantially: Limiting

ADAAA provides that the definition of
disability “shall'be construed broadly ™

Also states that the Act “rejects™ the U.S.
Supreme Court's Teyoeta v. Willlams
definition of “substantially’ limits™ which
has used a “demanding Standard™ that an

Impairment “prevent or severely: restrict™ a
major life activity.




Substantially: Limiting (continued)

Requires EEOC to revise regulations
defining “substantially: limits™ as meaning
“signiticantly restricted.” (nordefinition
provided)

HR Report notes that the individual should
be compared to “most people,” not simply.
someone with the same demographics at
the employee (such as gender, age,
education).



Substantially: Limiting (continued)

I aniimpairment a/ifects — but does not
supstantially limit— a major liie activity, a
court is likely to dismiss the complaint.

Courts looked at activities which the
plaintifi was able ter perform:in
determining that the individual' was not
substantially limited in'a major life activity.



Timeline off Substantially Limiting

In Tloyota, the Supreme Court said that the
Impairment’s impact must be “permanent of
long-term™. Conditions lasting up to' several
months without residual’ effiects have been
considered short-term.




Timeline off Substantially Limiting
(continued)

ADAAA does not specify: length of time. It

does state that an individual IS not
“regarded

as  disabled iffthe condition IS minor and
lasts for less than six moenths.



Considering Medication/Mitigating
Effects

ADAAA provides that ani individual’s
condition shoeuld be analyzed without
regard to the ameliorative effects of:
mitigating measures such as medication,
medical supplies or eguipment,
prosthetics, assistive technology,
easonable accommodations or auxiliary.
aids, or behavioral or adaptive
neuroelogicall modifications among other
things. (Rejects Sutton v. United Airlines)




Considering Medication/Mitigating
Effects (continued)

Returns position in courts to prior to
Sutten and will' result inr many: more
Individuals being covered under the first

prong of the ADA.

Will'also have same effect on " Record Of"
Cases




Considering Medication/Mitigating
Effects (continued)

Exception - ADAAA notes that individuals
should be evaluated with thelr “ordinary
eyeglasses or contact lenses,“ that
“intended to fully’ correct visual acuity: or
eliminate refiractive error.”




“Regarded As” Cases (ADA)

ADA required individual tershow: that s/he
Was redarded as having a substantially.
imiting impairment.



“Regarded As” Cases (ADAAA)

States that an individual Is “regarded as”
disabled i s/he “has been subjected to an
action prohibited under this Act because of
an actual or perceived physical or mental
Impairment whether or not the impairment

limits or Is perceived to limit ar major life
activity.”



“"Regarded As” Cases (ADAAA)
(continued)

Act excludes frem definition “impairments
that are transitery and minoer"

Defines “transitory” tormean an “actual or
expected duration off 6: months or less.”

Act (and supporting language) takes
position that the exception applies to
conditions that are ot/ transitory and
MINOY.



“"Regarded As” Cases (ADAAA)
(continued)

Highly likely' that most individuals claiming
disability discrimination will include a
“redarded as” claim, and that case law: on
this issue will grow.



“"Regarded As” Cases (ADAAA) —
Reasonable Accommodation

Employer is not reguired to provide a
“reasonable accommodation® toran
Individual WRo! IS covered only: under the
“regarded as” category.



Other Provisions

Employer must show that a qualification
standard based on uncoerrected vision: s
job-related and consistent with business
NEcessIty.

Tlerm “qualified individual™ replaces
“gualified individual withra disability”



LESSONS LEARNED

Reasonable Accommodation shoeuld be treated
ds a persoennelfissue, not as' a Civil rights matter

Usually: can be handled between employee and
SUPERVISOr:

Often reguires only: adherence to good
Management practices

Only becomes a civil rights matter i a
reasenable accommodation has been denied
IMPrOPErY. Or I INformation IS USed
INappropriately for other purpeses

ADR process can be an ideal solution



LESSONS LEARNED

Avoid the Pitfialls
= Falling te act promptly on requests
s Falling te: communicate with the employee
s Asking for unnecessary: medicall information

s Focusing on the disability rather than the functions of
the job

s Falling te take appropriate administrative action
s Falling to document performance accurately.

= Falling te properly: document any: undue hardship
burden

= \Violating confidentiality requirements
= Falling ter make interim accommodations




LESSONS LEARNED

Successful Reasonable Accommodations

Respond quickly to requests and interact with the employee
regularly:

Maintain confidentiality of the request and accommodation
provided

Focus on the essential functions of: the jobrand the employees
ability: to' perform with' or without an accommodation

Be specific when'asking for medical documentation and focus
guestions on ability, te perform the job, not the nature ofi the
disability.

[ there are performance or conduct problems, document them
Contemporaneously.

Be prepared to provide a detailed explanation of any: denials

Rely: on your resources



